SOUTHERN RENT ASSESSMENT PANEL
LEASEHOLD VALUATION TRIBUNAL

Case No. CHI/46UD/L1S/2005/0023

REASONS

Application : Sections 27A and 20C of the Landlord and Tenant Act 1985 as amended (“the
1985 Act™)

Applicant/Leaseholders : Mr R Newman and Mr P Newman, Apartment 9; Mr & Mrs K
Ferguson and Mr A Ferguson, Apartment 10; Mr & Mrs A Duff, Apartment 11; Mrs K R Hall,
Apartment 23; Mr & Mrs S Walker, Apartment 24; Mr & Mrs J R Staley, Apartment 25; and Mr
R Crozier, Apartment 29

Respondent/Landlords : M J Gleeson Group plc (“Gleesons™) and Charter Court Management
Company Limited

Estate : Charter Court, Gigant Street, Salisbury, Wiltshire, SP1 2LH

Apartments : The residential Apartments 9, 10, 11, 23, 24, 25, and 29 in the Estate

Date of Application : 3 June 2005

Date of Directions Hearing : 20 July 2005

Date of Full Hearing : 30 November 2005

Venue : City Hall Meeting Room, Malthouse Lane, Salisbury, SP2 7TU

Appearances for Applicant/ Leaseholders : Mr and Mrs G Lewis, 14 Charter Court; Mrs K R
Hall; Mr T Elliott, 6 Charter Court; Mrs P Moore, 12 Charter Court; Mrs J Stone, 17 Charter
Court; Dr J R Brooks, 27 Charter Court; and other residents of the Estate, some of whom stayed
for only part of the hearing

Appearances for Respondent/ Landlord : Miss S Hannis, Client Services Director, Mr C
Lucas, Technical Services Director, and Mr M Monkhouse, Service Charge Accountant, all of

Mainstay Residential Limited {(“Mainstay™)

Members of the Leasehold Valuation Tribunal : Mr P R Boardman MA LLB (Chairman), Mr
M R Horton FRICS, and Mr C G Thompson

Date of Tribunal’s Reasons : December 2005



Introduction

1.

'This Application by the Applicant/Leaseholders is under :

a. section 27A(1) of the 1985 Act for the Tribunal to determine the payability of service
charges for the years 2003 and 2004

b. section 20C of the 1985 Act for an order that the costs incurred by the
Respondent/Landlords are not to be regarded as relevant costs to be taken into account
in determining the amount of any service charge payable by the Applicant/Leascholders
(“the section 20C application™)

The Applicant/Leaseholders have also made an application for payment of their costs of the
proceedings

Mainstay have also made an application for payment of their costs of the proceedings
On the 20 July 2005 the Tribunal held a pre-trial review hearing
The substantive hearing of the application took place on the 30 November 2005

The definition of “service charge” for the purposes of the 1985 Act has been extended by
paragraph 7 of Schedule 9 to the Commonhold and Leaschold Reform Act 2002 (“CLARA
2002 to mean an amount payable not only for services, repairs, maintenance, or insurance or
the landlord’s costs of management, but also now for improvements. The Tribunal’s jurisdiction
to consider the payability of a service charge applies whether or not any payment has been made
(section 27A(2) of the 1985 Act)

Section 18(1) of the 1985 Act provides as follows :

18 Meaning of "service charge” and "relevant costs”.

(1) In the following provisions of this Act "service charge" means an amount payable by a
tenant of a dwelling as part of or in addition to the rent—

(a) which is payable, directly or indirectly, for services, repairs, maintenancef,
improvements] or insurance or the landlord's costs of management, and

(b) the whole or part of which varies or may vary according to the relevant costs.

By virtue of the Commonhold and Leasehold Reform Act 2002 (Commencement No 2 and
Savings) (England) Order 2003, section 151 of the 2002 Act, which substituted a new section 20
for the previous section 20 of the 1985 Act, has no effect where qualifying works were carried
out before the 31 October 2003

The material parts of the previous section 20 of the 1985 Act are as follows :

(1) Where relevant costs incurred on the carrying out of any qualifying works exceed the
limit specified in subsection (3), the excess shall not be taken into account in
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determining the amount of a service charge unless the relevant requirements have
been either

(a) complied with, or

(b) dispensed with by the court in accordance with subsection (9)

(2)  Insubsection (1} “qualifying works”, in relation to a service charge, means works
(whether on a building or on any other premises) to the cost of which the tenant by
whom the service charge is payable may be required under the terms of his lease to
contribute by the paymen! of such a charge

(3} The limit is whichever is the greater of —

(@) £350..... multiplied by the number of dwellings let to the tenants concerned, or
(b) £1000... ...

10. Paragraph 10 of Schedule 12 to CLARA 2002 provides as follows :

10 Costs

(1) 4 leasehold valuation tribunal may determine that a party to proceedings shall pay
the costs incurred by another party in connection with the proceedings in any
circumstances falling within sub-paragraph (2).

(2) The circumstances are where--

(a) he has made an application to the leasehold valuation tribunal which is dismissed in
accordance with regulations made by virtue of paragraph 7, or

(b) he has, in the opinion of the leasehold valuation tribunal, acted frivolously,
vexatiously, abusively, disruptively or otherwise unreasonably in connection with the
proceedings.

(3) The amount which a party to proceedings may be ordered to pay in the proceedings
by a determination under this paragraph shall not exceed--

fa) £300, or

(b) such other amount as may be specified in procedure regulations.

(4) A person shall not be required to pay costs incurred by another person in connection
with proceedings before a leasehold valuation tribunal except by a determination under
this paragraph or in accordance with provision made by any enactment other than this
paragraph,

11. The material parts of the Leasehold Valuation Tribunals (Fees) (England) Regulations 2003
(“the 2003 Fees Regulations™) are :

Reg. 9

(1) Subject to paragraph (2), in relation to any proceedings in respect of which a fee is
pavable under these Regulations a tribunal may require any party to the proceedings to
reimburse any other party to the proceedings for the whole or part of any fees paid by
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him in respect of the proceedings.

(2) A tribunal shall not require a party to make such reimbursement if, at the time the
tribunal is considering whether or not to do so, the tribunal is satisfied that the party is in
receipt of any of the benefits, the allowance or a certificate mentioned in regulation 8(1).

Documents

12.

The documents before the Tribunal are :
a. the Application and supporting papers at pages 1 to 73 of the Tribunal’s bundle

b. the Applicant/Leaseholders’ bundle, and any references in these reasons to an “Annexe”
are references to an Annexe in that bundle

c. the Respondent/Landlords’ bundle, and any references to an “Appendix” are references
to an Appendix in that bundle

d. the Applicant/Leaseholders’ response bundle

Inspection

13.

14.

15.

The Tribunal inspected the exterior of the Estate on the 30 November 2005, A helpful drawing
of the Estate was in Annexe A in the Applicant/Leaseholders’ bundle

The Estate comprised a number of modern brick-built buildings and 2 garage barn areas. There
were 5 studios above the northernmost car barn, apparently accessed by black-painted metal
staircases. There were retractable parking posts, some yellow and some silver/grey, in the
parking spaces. Apartment 29 had its own entrance onto Gigant Street. Apartments 9 and 23 had
their own entrances under an archway leading onto Gigant Street. Apartments 10, 11,24, and 25
shared a common entrance under the same archway, and were accessible by stairs within,
Apartments 10 and 24 had individual entrances onto a first-floor landing. Apartments 11 and 25
had individual entrances onto a second-floor landing. At the western end of the southernmost
car barn was a small, open, paved area, which Mr Lewis identified as being the bin store referred
to in the documents before the Tribunal

The Estate appeared to be well maintained.

Preliminary and procedural matters

16.

17.

At the pre-trial review on the 20 July 2005 the Tribunal had ruled that the Tribunal had no
jurisdiction to determine the reasonableness of service charges payable by the owners of the
freehold properties forming part of the Estate

At the hearing on the 30 November 2005, the Tribunal referred to the applications by the owners
of leases of the studios to join in the proceedings, and to the lease of the studio at 2 Charter
Court in the Applicant/Leaseholders’ bundle, which had not been before the Tribunal on the 20
July 2005



18.

19.

20.

21.

22.

23.

24,

25.

The Tribunal noted that paragraph 2 of Part III of the Fourth Schedule to the studio lease
prohibited the tenant from using the studio “otherwise than as amenity storage ancillary to a
Residential Unit on the Estate only or such other use as the Planning Authority may approve and
not to use the [studio] for any other purpose whatsoever”

Mr Lewis confirmed that one studio was used, with planning permission to do so, as an office,
and each of the others as an additional storage space as an adjunct to one of the residential units.
They each had facilities such as a wash basin and toilet

After hearing submissions from both parties, the Tribunal found that its jurisdiction under
section 27A of the 1985 Act :

a. was governed by the definition of “service charge” in section 18 of the 1985 Act

b. was accordingly limited to service charges payable by tenants of “dwellings”, which the
Tribunal found to mean premises used as a residence

¢. did notextend to service charges payable in respect of the studios, because they were not
used as residences

d. was limited to the service charges payable in respect of the 7 Apartments accordingly

The service charges for the Estate were divided into 4 “sectors”, as explained in the helpful note
attached to the Applicant/Leaseholders’ application at page 8 of the Tribunal’s bundle. The
service charges payable in respect of Apartments 9, 10, 11, 23, 24, 25, were sector 1 and sector 2
service charges. Those for Apartment 29 were sector 1 and 3 service charges. Sector 4 service
charges related to the studios, and were accordingly not within the Tribunal’s jurisdiction in the
light of the Tribunal’s finding in that respect

Mr Lewis said that each owner had a share in Charter Court Management Company Limited, but
none were directors. The only director was an employee of Gleesons. None of the
Applicant/Leaseholders had had power over what was done by Charter Court Management
Company Limited. Charter Court Management Company Limited had no income other than
through the service charges paid by the owners of the units at Charter Court

So far as Mainstay was concerned, the parties agreed that Mainstay was not a party to the
Applicant/Leaseholders’ leases, and was accordingly not a party in the Tribunal proceedings, but
was attending the hearing on behalf of the Respondent/Landlords

Mr Lewis submitted that there was a conflict of interest in that the owners of units at Charter
Court were shareholders in Charter Court Management Company Limited, but had no power or
control; they had not been consulted about the appointment of Mainstay; Mainstay were now
representing Charter Court Management Company Limited at the hearing, and were applying for
an order for their costs of attending the hearing

The Tribunal considered the matter, and found that there was no conflict in Mainstay
representing Charter Court Management Company Limited at the hearing, but indicated that Mr
Lewis’s submissions would be considered when the question of Mainstay’s costs were dealt
with at the end of the hearing



The Leases

26. The parties agreed at the beginning of the hearing that the Apartments were held on Leases in
similar terms to the Leases of Apartments 23 and 29 in the Applicant/Leaseholders’ bundle

27. For the purposes of these proceedings the material parts of the Leases were as follows :
Clause 6

The Tenant covenants with [Gleesons] and as a separate covenant with [Charter Court
Management Company Limited]

6.1 to pay the Estate Charge and Building Service Charge in the manner set
out in the Fifth and Sixth Schedules

Clause 7

7.1 [Charter Court Management Company Limited] covenants with the
Tenant that subject to the payment of the Estate Charge and the Building
Service Charge it will provide and perform the Estate Services and the
Building Services... ...

The Fifth Schedule
Part I The Estate Services

I To repair and maintain to a reasonable standard and where necessary
renew those parts of the roadway footpaths accessways forecourts
boundary walls and fences parking bays and the structures enclosing or
associated with the parking spaces and all other areas ar the Estate which
Jall within the Estate Communal Area

2 To provide lighting to the Estate Communal Areas... ...

3. To keep any planted or landscaped area within the Estate Communal
Areas in good order or condition

4. To maintain the Service Installations

3. The costs of obtaining public liability insurance in respect of the Estate

Communal Areas
Part Il Estate Management Costs

1L The costs and expenses incurred by [Charter Court Management Company
Limited] in the provision of the Estate Services
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contractors or other person in connection with the management of the
Estate the preparation and auditing of the accounts of [Charter Court
Management Company Limited] and the collection of Estate Charges from
owners of other parits of the Estate

6. Any expense incurred by [Charter Court Management Company Limited]
in relation to or incidental to the administration of {Charter Court
Management Company Limited] s affairs
7
8. All other costs and expenses which [Charter Court Management Company
Limited] may reasonably incur in the best interests of the Estate
The Sixth Schedule
Part I Building Services
1. To maintain and repair and where necessary renew.
11 the main structure of the Building... ...
1.2 ...... Service Installations ... ...
1.3 the Common Parts
2. To keep the Common Parts reasonably well lit... ...
3. To keep the Common Parts clean and tidy ... ...
4 ... to decorate the Common Parts and those parts of the exterior of the
Building which are usually painted or decorated
3. To clean the exterior of the windows... ...

Part II The Building Costs

I3

w

S ™ &

The costs and expenses incurred by [Charter Court Management Company
Limited] in the provision of Building Services

The amount of any contribution towards the expense of making repairing
maintaining rebuilding or renewing any Service Installations ways
pavements party walls or fences or other conveniences which are used by
the Building in common with other parts of the Estate or other adjoining
or neighbouring property which [Charter Court Management Company
Limited] is called upon to make

All other expenses (if any) incurred by [Charter Court Management
Company Limited] or its agents in or about the maintenance and proper
and convenient management and running of the Building

Items in dispute in the 2003 Service Charge demands

Electricity — £215.54 Appendix 3A page 1



28.

29,

30.

31.

32.

Mr Lewis agreed the figure of £215.54, but said that £114.79 had been paid by the Residents’
Association on the 6 July 2004, as confirmed by the invoice in the Applicant/Leascholders’
response bundle

Mr Monkhouse said that £54.07 had been credited in this respect in the 2004 service charge
demands, as confirmed at Appendix 3B page |

Mrs Lewis said that units at Charter Court had changed hands, and credits should be attributed
to the service charge year in which the original charge arose, not to a subsequent year

The Tribunal indicated that if the correct amount of credit had been given, albeit in a different
service charge year, then that was really a matter for adjustment between buyers and sellers of
units, and did not affect the overall amount or the payability of the service charge as such

Having considered the matter at length, Mr and Mrs Lewis confirmed that this item was no
longer in dispute

Gardening - £1010 Appendix 3A page 1

33.

34,

35.

36.

37.

Mr Lewis agreed the figure of £1010, but said that the Residents’ Association had paid £320
plus £50 court fee to the gardener, Mr Dunsford, in July 2004, to settle his court proceedings
against Mainstay, as confirmed in Annexe C

Miss Hannis said that strictly speaking the £320 had been paid by the Residents’ Association,
not by individual owners. However, the sum of £320 had in any event been credited in the 2005
service charge figures, as confirmed at Appendix 3C page 1

Miss Stone asked how the credit was going to take effect if Mainstay were no longer agents for
the Respondent/Landlords

The Tribunal indicated that this was not within the Tribunal’s jurisdiction, but, in the event of
disagreement, would be a matter for proceedings in the County Court

Mr Monkhouse said that the £50 court fee paid by the Residents’ Association could not be
credited against the £1010 because it was additional to the £1010, and had not been charged in
the service charge account at all. It would have to be added to the service charge before the
payment by the Residents’ Association could be credited with the same figure

Bin store - £870 Appendix 3A page 1

38.

39.

40.

Mr Lewis said that the bin store referred to was an improvement. It was the paved area at the
western end of the south car barn area which the Tribunal had seen during the inspection earlier
that morning. It was not part of the original development. The Applicant/Leaseholders agreed
that it had been required, but there had been no consultation with them about the cost. There was
no provision in the Leases for the Respondent/Landlords to include the cost of improvements in
the service charge

M Lucas said that there had been a bin store already, and this item was for the cost of relocation
to a better position. It could be included in the service charge as a cost under paragraph 8 of Part
1I of the Fifth Schedule to the Leases

Miss Hannis said that it could not be right to suggest that the installation of anything new would
always be an improvement, since otherwise it would not even be possible to add, for example, a
door bell, if none had been there before. It was a question of whether the cost impacted on the
vatue of the Estate. Miss Hannis cited the case of Gibson v Chesterton as authority, but did not
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41.

42.

43,

44,

have a copy for the Tribunal or the Applicant/Leaseholders, and did not have the case reference

Mr Elliott said that he had been involved in the negotiations about the bin store with
Gleesons and Mainstay in 2002 and 2003. There had been virtually no bin store in the south car
barn area. The residents had complained. A completely new bin store area had been built. Mr
Elliott had seen estimates of about £400 to £500, but the costs had never been circulated.

Miss Hannis said that Mr Elliott had nominated the contractors and obtained estimates, as
confirmed at 1H. Miss Hannis did not have the estimates, but had had no recollection of the
figures being £400 to £500 as now suggested by Mr Elliott. The contractors had been Odds &
Sodds, who had been nominated by Mr Elliott, as confirmed by the e-mail to Mr Elliott at
Appendix 1J. There had been consultation with the residents, as confirmed by the letter and
survey at Appendix 1F and 1G

Mr Lewis said that the fact that the residents had nominated contractors did not absolve the
Respondent/Landlords from consulting on the costs before the work was done

Miss Hannis agreed that there had not been consultation with the residents on the final
figures, but the residents had been involved, and in any event the costs were reasonable

Parking posts — £1200.85 Appendix 3A page 1

45.

46.

Mr Lewis said that this item was the cost of 6 yellow parking posts, 2 in the south car barn, and
4 in the north car barn. Again, this item was an improvement, which could not be included in the
service charge, and there had been no consultation about the cost, which was extortionate for 6
posts. In addition, the cost exceeded the limit of £1000 under the previous section 20 of the
1985 Act

Miss Hannis submitted that the limit under section 20 was not £1000, but £1450, namely 29 x
£50, because the owners of all 29 units on the Estate had to contribute to this item of service
charge, not just the 7 Applicant/Leaseholders. The residents had been consulted about this item
at the same time as the consultation about the bin store. Quotations had been obtained from
more than one contractor nominated by the residents, although no quotations were before the
Tribunal. Mainstay had engaged the same contractors as had been engaged by Shaftesbury
Housing Association in relation to their parking posts at the southern end of the Estate. The cost
was not extortionate

Garage wall repair — £120 Appendix 3A page 2

47.

48.

49,

50.

Mrs Moore said that there had been accidental damage which had affected her property. She had
contacted Mainstay, but with no response. The Residents’” Association had arranged for the work
to be done while an insurance claim was being made

Mr Lewis said that the £120 was for emergency work, after which the insurance company
carried out the full repair. There was no dispute about the figure of £120, only about whether it
should have been included in the insurance claim. The Residents’ Association had paid an
excess of £100

Miss Hannis said that the Residents’ Association were dealing with the insurance claim direct.
Mainstay were not aware that an excess of £100 had been paid, and there was no evidence in
that respect, but in any event that would stil] leave £20 payable

Mr Elliott said that he had reported the damage to Mainstay who had instructed Odds & Sodds
to carry out emergency work, as confirmed by the invoice dated the 19 November 2003 in
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